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Parenthood:  
The road less travelled
An adoption alternative

A recent family law matter looked at a modern alternative to becoming biological 
parents available under the Family Law Act 1975 (Cth). Report by Shannon Daykin.

Extensive powers are available 

to the Commonwealth family law 

courts to provide alternatives to 

surrogacy and adoption in helping 

families across Australia.

The facts

Mr and Mrs A were both over 40 and 
already had a two-year-old child. After 
numerous unsuccessful attempts to 
conceive another child artificially, Mr and 
Mrs A became aware of the plight of a 
long-time friend’s 15-year-old niece, X.

X had become pregnant and had little 
family support to raise the child. X was 
concerned about the uncertainty involved 
in putting her child up for adoption and 
looked for alternatives.

Mr and Mrs A offered to take on a role  
that would be, for all intents and purposes, 
as parents of X’s child from birth. X was 
motivated to give her child to a family that 
could provide a financially stable and secure 
home for it that she could not.

The issue for the lawyer was how to  
formalise the arrangement in a way that 
would meet the interests and needs of  
the child, the couple and X.

The law

Adoption

The Adoption Act 2009 (Qld) sets out 
the legal process whereby children can 
permanently join another family. In doing 
so, a parent-child relationship at law is 
created. This process is administered by 
the Department of Communities, Child 
Safety & Disability Services (Child Safety 
Services) (the department).

Although the department must now have 
regard to certain preferences expressed by 
birth parents, the ultimate decision about 
who will adopt a child lies with the chief 
executive of the department.1

Surrogacy
The Surrogacy Act 2010 (Qld) governs  
the making of surrogacy agreements and  
the legal process to be followed. Agreements 
are made between people with the end result 
that a child conceived during the process is 
ultimately parented by people other than its 
birth parent(s). A court must ratify this process.

The Surrogacy Act has a number of guiding 
principles,2 including the following:

1. A child born as a result of a surrogacy 
arrangement should be cared for in a  
way that ensures a safe, stable and 
nurturing family and home life.

2. The long-term health and wellbeing  
of parties to a surrogacy arrangement  
and their families should be promoted.

While the Family Court and Federal Circuit 
Court are not bound to have regard to the 
Surrogacy Act, a judicial officer may take 
judicial notice of the process set out in the 
state legislation for circumstances in which 
agreements have been made while a child 
is in gestation.

The Family Law Act 1975 (Cth)
The fact that a court has no jurisdiction over 
a child until it is born is demonstrated in the 
case of Talbot & Norman,3 in which the Family 
Court considered whether it had jurisdiction 
to deal with an urgent application by the 
father restraining the mother from terminating 
the pregnancy. The father’s application was 
dismissed and it was found that a foetus 
cannot be a child unless it is born alive.

Section 64C of the Family Law Act states  
that a parenting order in relation to a child 
may be made in favour of a parent of the 

child or some other person. Parenthood, while 
important and significant, does not establish  
a presumption in favour of natural parents.4

A person who is not a parent, grandparent 
or other relative of the child can apply for 
a parenting order. Special rules apply if all 
parties, including the biological parents, 
consent to this order.

In such circumstances, the court must not 
make the proposed order unless the parties 
have attended a conference with a family 
consultant to discuss the proposed order.5  
The court can still make such an order 
by consent if it is satisfied that there are 
circumstances that make it appropriate to  
do so, even if these rules have not been 
complied with.6

Application of the law

A multitude of issues confronted the lawyer 
from the outset, including:

1. How to effectively negotiate, formalise 
and execute an agreed arrangement 
between X (a minor) and Mr and Mrs A 
while X was still pregnant.

2. How to ensure that Mr and Mrs A’s 
interests were protected at each stage  
of the matter, particularly during the period 
between the child coming into their care 
and final orders being made by the court.

3. How to ensure that X was mature  
enough to make these serious and  
long-term decisions, in light of her 
previous mental health issues.

Although the surrogacy legislation provides 
a detailed framework for the transfer of 
parentage between biological and non-
biological parents within the context of a 
surrogacy arrangement, such legislation  
did not apply due to the fact that the child 
was already conceived prior to negotiations.
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A bespoke framework was devised drawing 
on the principles of the state surrogacy 
legislation and Commonwealth family law 
legislation. The steps taken included:

1. The preparation of an interim family report 
by a psychologist qualified in surrogacy 
and family law matters to address X’s 
capacity to make decisions of this gravity.

2. Negotiating and finalising a pre-birth 
& parenting agreement addressing a 
range of matters, taking into account the 
recommendations of the psychologist. 
The agreement included:
a. Consent to be given by X and  

her parents to the hospital allowing  
Mr and Mrs A access to the child  
after its birth and information generally  
about X’s labour, the birth and the 
child’s progress.

b. How and when Mr and Mrs A  
were to be informed about the  
early stages of labour.

c. X’s wishes and desires for the birth, 
including medical intervention.

d. What contact was to take place 
between the child, once born, and all 
parties involved, including keepsakes 
to be retained by X and Mrs and Mrs A.

e. What was to happen in the event 
that the child was born with a 
significant health issue (including 
severe disability, metabolic disorder 
and/or chromosomal abnormality),  
or developed such issues in the  
first few weeks of life.

f. Hospital administration and discharge.

g. Who would make medical decisions 
for the child after birth and X’s consent 
to immunisations and other early 
treatment and neonatal screening.

h. Whether X would breastfeed the child 
and/or express colostrum for the child 
in the first few days after the birth.

i. When and how the child would be 
handed to Mr and Mrs A, and when  
the child would come to live with them.

j. Counselling for all parties.

k. The costs to be borne by each party 
associated with legal representation, 
participation in the process and  
during the proceedings.

l. What name the child would have  
(first and last name).

An agreement reached after the child 
was born would be likely to constitute 
a parenting plan within the meaning of 
Section 63C of the Family Law Act and, 

as such, the court would have to have 
regard to its terms if doing so would be  
in the best interests of the child.7

3. The preparation of a final family report  
six weeks after the child was born.

4. Filing an application with the Family  
Court (see below).

The court process

Given the requirements of Section 65G involving 
non-parent applicants, parties applying for 
orders to formalise a parenting agreement  
of this kind must file an initiating application 
(family law) as soon as the consent is received.8 
No Section 60I certificate will need to be filed, 
given that the application is by consent.9

Affidavits should ideally be prepared and 
filed by the following people in support  
of such an application:

1. both non-parents

2. both biological parents and any  
case guardian(s)/litigation guardian(s)  
(if appropriate)

3. the family report writer attaching  
any report.

It is preferable that each party receives 
independent legal advice from a qualified 
legal practitioner throughout the process.
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Some issues to consider

Enforceability

No agreement reached between the 
biological parents of a child and non-
biological parents, either before or after  
the child is born, is legally enforceable  
per se except for some agreements to  
pay legal costs in certain circumstances.

Importantly, a biological parent can decide  
not to follow through with any agreed 
arrangement regarding a child, whether 
recorded in writing or not. The only recourse 
available to non-biological parents would be 
to bring an application under Part VII of the 
Family Law Act 1975 (Cth) to have parental 
responsibility for the child and/or to have the 
child live with or spend time with the non-
biological parents. However, it is unlikely that 
such orders would be made by the courts if 
there is no existing relationship between the 
non-biological parents and the child, and there 
are no other issues of harm or risk of harm.

If the child does live with non-biological 
parents after it is born, it is likely that the  
child will form attachments with one or both 
of the non-biological parents after a period of 
time. This is particularly so taking into account 
the significant needs of a newborn child.  

Urgent parenting proceedings can be  
instituted by the non-biological parents 
for an order that the child continue to live 
with them and the court would need to 
be satisfied that such orders would be 
in the child’s best interests. These court 
proceedings may be contested by the 
biological parents.

Other issues

While all parties involved may set out with 
the best of intentions to fulfil a common goal, 
circumstances can change rapidly, which 
may put any arrangement reached at risk.

Advice to any parties in Mr and Mrs A’s 
position should include the possibility of  
one or more of the following events. This  
list is by no means exhaustive.

• The parties do not adhere to the terms of 
any pre-birth & parenting plan, for example, 
the biological mother refuses to attend 
obstetric and/or midwife appointments,  
or takes illicit drugs or smokes cigarettes.

• The child is born with a severe handicap  
or physical abnormality and the non-parents 
refuse to go through with the parenting 
arrangement, leaving the biological parents 
with a child with high needs.

• The non-parents may separate prior to  
or after the child’s birth, and/or one of  
the non-parents change their minds.

• The parties do not agree on various decisions 
to be made regarding treatment, the 
pregnancy, the birth or handover of the child.

• A biological parent wishes to retain the 
child or final orders are not made in the 
non-biological parent’s favour by the court.

• The non-biological parents may not be 
reimbursed for any agreed costs expended 
on the biological mother’s pregnancy, 
birth and/or post-birth support, or other 
legal costs, in the event that consent is 
withdrawn by the biological parent(s).

If one or more parties seek to effectively resile 
from the terms of any pre-birth & parenting 
plan, there may be a myriad of social, financial 
and legal implications for those parties. 
Accordingly, parties should be encouraged to 
discuss these issues amongst themselves, with 
their counsellor(s) and legal representatives.

Surrogacy law
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Case law

There appears to be very few reported 
cases in which non-parents have invoked 
the family law jurisdiction as in this matter. 
One reason might be because such 
applications are made by consent.

The recent matter of Kapa and Anor & 
Sinoti and Anor [2014] FamCA 87 dealt 
with a child who had come to live with 
the applicants from birth as a result of a 
pre-existing arrangement made between 
the biological parents and the non-parent 
applicants. Justice Kent made reference 
to the formalisation of an informal ’Tongan 
adoption’ and agreement reached between 
the biological parents and two non-parents, 
one of which was regarded as the first cousin 
of the biological father. Although no mention 
was made of a family consultant’s report, the 
application arose out of the need for the non-
parents to make medical decisions as the 
child was in a Sydney hospital undergoing 
operations for a life-threatening illness.

Relevantly, when addressing the question  
of whether the biological parents and  
non-parents were connected by family, 
Justice Kent said:

“… I am satisfied on the submissions that 
have been made to me this morning that at 
least one of the Applicants is a relative within 
the meaning of section 65(1AB).

“If I am wrong about that, I am satisfied in  
any event that there are circumstances in  
this case that make it appropriate to make the 
proposed final orders, even if it could be said 
a condition in paragraph (a) of that section 
is not satisfied. That is so because of the 
relevant contextual background I have briefly 
referred to in terms of the child’s adoption and 
agreement by the biological parents to place 
her in the care of the present Applicants.”

It follows then that the court may see 
no impediment to formalising a private 
agreement reached between biological 
parents and non-parents for a child to be 
‘parented’ by another couple from birth,  
as long as some circumstances exist that 
make it appropriate to do so.

Such circumstances could be constituted  
by the relationship arising between all 
parties as a result of negotiating and 
agreeing on a private arrangement. This 
may be described as a ‘family arrangement’ 
between the biological parents and the  
non-biological parents, although they  
are not related.

The question arises then, to what degree  
the court expects all parties to be connected 
or related, if at all, before formalising 
such private agreements pursuant to 
Commonwealth legislation.

Caution to practitioners

Practitioners should exercise extreme 
caution when advising clients on these 
matters. This is particularly so given it 
is an offence under the Adoption Act 
to represent to anyone that a person is 
arranging or can arrange the adoption 
of a child outside of the Adoption Act, 
punishable by fine or imprisonment for 
individuals and corporations.10

All clients wishing to engage in such a 
process should be clearly informed that 
the process of applying for orders under 
the Family Law Act to formalise a parenting 
arrangement is wholly exclusive of the 
state-controlled adoption process, and that 
the process will not result in an adoption. 
As a matter of practice, practitioners 
should consider referring to the process as 
‘parenting orders’ and urge clients to avoid 
using the term ‘adoption’ in any context.

The clients’ outcome

Following receipt of a favourable final family 
report, Mr and Mrs A filed proceedings with 
the Family Court with X, her parents as case 
guardians and the child’s biological father 
(proven through a parentage test) as the 
respondents. The child was aged just under 
four months at the time.

On request by Mr and Mrs A, a registrar of 
the Family Court made the orders sought on 
a final basis in chambers. As such, no parties 
were required to attend court at any time.

The final orders included a notation that  
Mr and Mrs A agreed to facilitate time 
between the child and X at all reasonable 
times proposed by X as agreed, but no less 
than every three to four calendar months.

Although the child’s biological father chose 
not to be involved in negotiations leading up 
to and after the child’s birth, he signed the 
minutes of consent. No affidavits from X, her 
case guardians or the father were required  
by the court prior to making the orders.

Conclusion

The law surrounding this particular pathway 
to becoming a parent for all legal purposes 
was fraught with uncertainty for Mr and Mrs 
A. It required sensitivity and a collaborative 
approach of the legal practitioner involved 
to ensure that the parties’ interests were 
protected and promoted throughout.

The question that arises is whether biological 
parents might view this pathway as a viable 
alternative to provide for the needs of children 
conceived in less than ideal circumstances 
through their existing connections, thereby 
having greater control over their child’s future 
than afforded through the adoption process.

Notes
1 Section 155 of the Adoption Act 2009 (Qld).
2 Section 6 of the Surrogacy Act 2010 (Qld).
3 Talbot & Norman (2012) FLC 93-504.
4 Rice v Miller (1993) FLC 92-415.
5 Pursuant to Section 65G(2)(a) of the  

Family Law Act 1975 (Cth).
6 Pursuant to Section 65G(2)(b) of the  

Family Law Act 1975 (Cth).
7 Section 65DAB of the Family Law  

Act 1975 (Cth).
8 Rule 10.15 of the Family Law Rules 2004 (Cth).
9 Section 60I(9) of the Family Law Act  

1975 (Cth).
10 Section 302 of the Adoption Act 2009 (Qld).
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